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Continentall strongly supports the Amadeus request that the Department
prohibit tying corporate discount fares to the use of a particular CRS. Whether the
Department acts now or in the CRS rulemaking proceeding,2 it should prohibit all

forms of tying airline marketing benefits and incentives, including discount fares, to

the use of a particular CRS. Tying airline marketing benefits and incentives to CRS

1 Common names of carriers are used.
2 See Docket OST-97-2881.

July 15, 1999




Reply of Continental

Page 2

selection is so anticompetitive that the public benefits of banning the practice far
outweigh any difficulty enforcing the prohibition.

Continental responds as follows to the answers of Delta and Worldspan:

1. Delta and Worldspan oppose the Amadeus petition because tying is a
method used by Delta and Worldspan to restrict CRS competition. When Delta and
Worldspan claim they want “the competitive marketplace, not . . . regulators,” to
ensure the pro-competitiveness of the “commercial relationships and pricing
decisions between airlines and their corporate accounts,“3 they really mean that
they want to continue to force customers to subscribe to a particular CRS to obtain
discounts instead of allowing customers to choose both CRSs and airline services on
market factors such as price and quality. Notwithstanding Delta’s speculation
about the possible difficulty of enforcing a prohibition, the Department could and
should fashion effective enforcement mechanisms to allow customers to make free-
market decisions on both CRS and airline services.

2. Contrary to suggestions by Delta and Worldspan, the Department can
use its existing authority under Section 255.8 of the Department’s Regulations4 on
subscriber contracts to prohibit CRS owners from requiring the use of a particular
CRS to obtain a discount fare. Section 255.8(b) says "[n]o system may directly or

indirectly impede a subscriber from obtaining or using any other system.” (14

3 Delta Answer at 5; see also Worldspan Answer at 2.
4 See 14 C.F.R. Part 255.
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C.F.R. § 255.8(b)) Tying impedes the ability of non-subscriber agents to compete
since discount fares of considerable economic benefit are unavailable on their CRSs.
Moreover, Section 255.8(c) says "[n]o system owner may require use of its system by
the subscriber in any sale of its air transportation services.” (14 C.F.R. § 255.8(c))
Clearly, tying requires the use of a particular CRS to book corporate discount fares
that are only offered on that system and violates this rule. While the Department
did not include corporate discount fares in its 1992 prohibitions, its decision to
exclude them was based only on the conclusion that these fares were not widely
offered and thus not commonly available.> That situation has changed, and today
such fares are widespread. Tying discount fares to the use of a particular CRS is a
powerful tool to restrict CRS competition in cities where the CRS airline owner is
dominant. Tying can indirectly result in less airline competition in those cities. For
example, Delta’'s dominance of Atlanta’s air travel market and its extensive

corporate discount fares for Atlanta deprive Atlanta-area travel agents of any real

5 The Department said, “Obviously a vendor’s tactic of telling businesses
that certain discount fares may be obtained only through its subscribers could be an
effective means of using a dominant share of the local airline market as a tool for
obtaining a larger share of the local CRS market. If the fare was widely available to
corporations, this tactic would resemble an unlawful tying of discounted airline
service and CRS usage . . . At this time we will not adopt a general prohibition
against an airline’s tying the availability of special corporate fares to use of its
affiliated system for booking the fares. If, however, an airline widely offers a
discount fare to businesses on the condition that they use its CRS for booking the
fare, that would be a violation of the requirement that commonly available fares be
made available to all systems.” (57 Fed.Reg. 43801 (emphasis added))
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choice among CRSs since customers demand these fares and they are only available
on Worldspan. If all of Delta’s corporate discount fares for Atlanta were available
on all CRSs, Worldspan would be forced to compete with other CRSs on such
market factors as price and quality. Delta maintains and enhances its dominant
position with Atlanta-area travel agents to a significant extent through Worldspan'’s
dominance of the local CRS market, which in turn reinforces Delta’s dominance in
the Atlanta air travel market. Clearly, these are the kind of anticompetitive results
the Department’s tying prohibitions were intended to eliminate through
enforcement of the CRS rules.

3. Amadeus is correct on the merits in asserting that corporate tying
should be outlawed. The Department should apply its existing prohibitions under
Section 255.8 of the Department’s Regulations to outlaw the practice of tying
corporate discount fares to the use of a particular CRS or, alternatively, the
Department should adopt a new rule requiring that fare discounts must be

available in all CRSs and not tied to the use of a particular CRS.
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For the foregoing reasons, Continental supports the Amadeus request that
the Department prohibit the practice of tying fare discounts to use of a particular
CRS.6

Respectfully submitted,

CROWELL & MORING LLP

2

R. Bruce Keiner, Jr.
rbkemer@cromor com

Lorraine B. HaIIoway
lhalloway@cromo

Thémas Newton Bolling '
tbolling@cromor.com

Counsel for
Continental Airlines, Inc.

July 15, 1999

6 Continental moves for leave to file an otherwise unauthorized
document pursuant to Rule 4(f) of the Department’'s Rules of Practice. This reply
responds to arguments contained in the answers of Delta and Worldspan and
corrects errors of law and fact in those answers. Acceptance of this reply will
provide a more complete record on which the Department can base its decision and
will not prejudice any party.
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CERTIFICATE OF SERVICE

I certify that | have this date served the foregoing document on counsel for
Delta and Worldspan and the parties served with their answers in the manner

specified in the Department’s Rules of Practice.

Thomas Newton Bolling /

July 15, 1999
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